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purposes intended, so as to render the master liable for injuries to other employees 
due to failure to perform that duty. 

A very extensive note to this case collates the authorities on vice-principalship 
as determined with reference to the character of the act which caused the injury. 



General Assignment for Creditors — Claiming Under and Against 
Same Instrument. — An attachment creditor, claiming that an assignment for 
creditors is fraudulent as to him, and maintaining a hostile attitude toward the 
receiver of the estate, and allowing the receiver to insure the attached property 
for the benefit of the estate, is held in McLaughlin v. Park City Bank (Utah), 
54 L. R. A. 343, to have no right, after money is collected on the insurance policy, 
to claim a trust in his favor on account of his attachment on the burned building, 
which might have satisfied his execution had it not been burned. 

With this case is a note as to the right of a creditor to participate under assign- 
ment or deed of trust for the benefit of creditors, which he has repudiated. 

See 6 Va: Law Reg. 613, 616. 

Divorce — Residence — Desertion. — Jurisdiction to decree a divorce a vinculo, 
upon the ground of desertion commenced in a foreign State where the matrimonial 
domicile was, can only be invoked where one of the married parties has been a 
resident of the State for the statutory period before the time of filing the bill, 
during which the alleged desertion has continued. The bill should aver jurisdictional 
facts, and the proofs should sustain the averments. If proofs leave the jurisdiction 
in serious doubt, the court will not assume it. The residence required by the 
statute must be the fixed domicile or permanent home ; to the factum of residence 
must be added the animus manendi. Where the residence was commenced without 
such intent, but for the avowed purpose of seeking relief from local courts which is 
not attainable in courts in which the party has been injured, held, not a bona fide 
residence. Sweeney v. Sweeney (N. J.), 50 Atl. 785. See ante, 118, 137. 



Mines and Mining — Lateral Suitort. — A deed conveyed land, reserving 
mining rights, without liability for loss or damage occasioned by such mining. 
Held, That these provisions are applicable only to the land conveyed — the grantor 
being liable for injuries caused by mining operations on adjacent lands, whereby 
the land conveyed is deprived of lateral support. Where injury results to the 
land of a land owner from the withdrawal of lateral support by an adjoining 
owner in its mining operations on its own land, compensation must be made by the 
latter, whether negligent or not. Malulys v. Phila. &e. Co. (Pa.), 50 Atl. 823. 
Citing MeGetligan v. Polls, 149 Pa. 155 ; McGuirev. Grant, 25 N. J. Law, 365, 67 
Am. Dec. 49; Gilmorev. DriscoU, 122 Mass. 129, 23 Am. Rep. 312. 

But where the injury results to the buildings upon the land, negligence must be 
proven. Matvlys v. Phila. &c. Co., supra. Citing Foley v. Wyeth, 2 Allen, 131, 
79 Am. Dec. 771. 



Marriage — Breach of Promise— Common Law Marriage. — A mutual 
promise of marriage between two persons, one of whom is known by the other to 
be married, is void, and a breach of such a contract by either is no actionable 
wrong to the other. The party complaining must not only be ignorant of the fact 
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that such other party is married, but must have good reason to believe defendant 
single. Where plaintiff lived as a domestic in the household of defendant who 
had for many years lived and cohabited with another woman, in the relation of 
husband and wife, the plaintiff will be considered to be charged with notice of his 
marriage to her, and plaintiff's denial of such knowledge, in the light of such facts, 
is entitled to no consideration, nor can she claim the benefit of an equitable estop- 
pel arising out of his assertions that he was not lawfully married. Davis v. Pryor 
(C. C. A. ), 112 Fed. 274. The validity of a common law marriage is affirmed in 
this case. 



Railroads — Mileage Books — Alterations.— Plaintiff purchased a mileage 
book, good only for the carriage of persons whose names were entered in it. The 
name of his daughter was afterwards inserted in the first part of the book without 
the authority of the railway company. Held, that the alteration was material and 
fraudulent. Holden v. Rutland B. B. Co. (Vt.), 50 Atl. 1096. 

Per Watson, J. : 

" When such a ticket is sold, the name of the purchaser is required to be signed 
to the contract in the back part of the book; and when thus signed, and the ticket 
is accepted by him, he is bound by the terms of the contract. BahiUy v. Railway 
Co., 66 Minn. 153, 68 N. W. 853; Krueger v. Railway Co., 68 Minn. 445, 71 N. 
W. 683, 64 Am. St. Kep. 487; Boylon v. Railroad Co., 132 U. S. 146, 10 Sup. 
Ct. 50, 33 L. Ed. 290; Fonseca v. Steamship Co., 153 Mass. 553, 27 N. E. 665, 12 
L. R. A. 340, 25 Am. St. Rep. 660; Drummond v. Southern Pac. Co., 7 Utah, 
118, 25 Pac. 733." 



Easements — Way of Necessity. — A way of necessity can be reserved as 
well as granted by implication, but the mere inconvenience of another route is not 
sufficient to entitle one to a way of necessity. Dee v. King (Vt. ), 50 Atl. 1109. 

Per Munson, J. : 

" From Lord Mansfield down there has been authority for the doctrine that a 
way of necessity would exist, notwithstanding another possible way, if the con- 
struction of such other way would involve unreasonable expense as compared with 
the value of the property. It is said, however, that this view has never gained 
ground, and that it is held by the weight of authority that mere convenience or 
usefulness is not sufficient. Cooper v. M aupin, 35 Am. Dec. 464, note. This court 
referred to the more liberal rule in Wisweil v. Minogue, 57 Vt. 616, but without 
having occasion to consider it. In Hyde v. Town of Jamaica, 27 Vt. 449, 460, 
Judge Bennett quotes with approval the statement that ' a way of necessity never 
exists where a man can get to his own property through his own land, however 
inconvenient the way through his own land may be.' It is not necessary to inquire 
whether a way through one's own land must be absolutely impossible. It is clear 
that mere inconvenience, however great, will not be sufficient. It is necessity, and 
not convenience, that gives the right. Mr. Washburn considers it settled beyond 
controversy that no one can claim a way of necessity because of its superior con- 
venience over another way that he has. Washb. Easem. 233." 

See 3 Va. Law. Reg. 536. 



